
BRECKLAND DISTRICT COUNCIL 

Report of: Executive Director of Place 

To: Portfolio holder for Community, Leisure and Culture 

Author: Jacqui Berridge - Lawyer

Subject: Asset of Community Value Nomination  

Purpose: To consider whether to list the Watton by Verve (previously known as the 
Hare and Barrel), 80 Brandon Road, Watton as an asset of community value

Recommendations: 

(a) That the building be not listed on the grounds that (i) the main building cannot, in the 
Council's opinion on the facts of the case, be listed separately from the outbuildings; 
and (ii) the building as a whole is a hotel and therefore exempt from listing; and 

(b) That the building be added to the Council’s register of unsuccessful nominations; 
and

(c)       That the Executive Director of Place be authorised to (i) validate or invalidate 
nominations as considered appropriate; and (ii) determine whether nominations are 
exempt from listing.  

1.0 BACKGROUND

1.1 Under the Localism Act 2011 the Government introduced a number of rights for 
communities. One of these rights is called the “Community Right to Bid” and enables parish 
councils and certain local voluntary and community bodies to nominate land and buildings, 
which they consider contribute to the social well-being of the community, for inclusion on 
the Council’s List of Assets of Community Value. 

1.2 Where land or building is included on the list, the owner of the property is prevented from 
selling the asset with vacant possession (called a moratorium) until the owner has gone 
through a process, set out in law, intended to give local community groups an opportunity to 
bid to purchase the property for the benefit of the local community. Where any sale with 
vacant possession does not comply with the process the sale may be invalid.

1.3 Where an asset is listed, the owner of the asset may require the Council to review the 
listing decision. The Council has previously agreed that any review will be undertaken by 
the Monitoring Officer. If the owner remains dissatisfied they then have a right of appeal to 
the First Tier Tribunal.

1.4 The owner is also entitled to compensation where they have incurred loss or expense 
which would be likely not to have been incurred if the land had not been listed. This could 
include, for example, delay in entering into a binding agreement to sell the land wholly 
caused by the disposal being prohibited; reasonable legal expenses arising from a 
successful appeal to the First Tier Tribunal etc. The fact that compensation is potentially 
payable should not affect the current decision. 



2.0 CURRENT NOMINATION 

2.1 The Council has now received a nomination from the Save the Hare and Barrel Community 
Group to list as a community asset the property known as the Watton by Verve at 80 
Brandon Road, Watton.  The property was previously known as the Hare and Barrel.  In 
order to be valid any nomination must comply with regulation 6 of the Assets of Community 
Value (England) Regulations 2012.

2.2 Nominations may only be made by certain organisations. The nominator in this case is an 
unincorporated body which is an approved type of organisation. The nomination complies 
with regulation 6 and has been validated.

2.3 A plan of the nominated asset is attached to this report as Appendix A.

2.4 The Council has eight weeks from the date of receiving the validated nomination form to
decide whether to list the asset.  This period expires on Saturday 27 June 2020.   

3.0  THE LEGAL TESTS  

3.1 The Council must now consider whether the asset meets the tests set out in section 88 of 
the Localism Act 2011 as follows:

A building or land is land of community value, and must be added to the list, if in the opinion 
of the Council

• an actual current use of the building or land that is not an ancillary use furthers the 
social wellbeing or social interests of the local community; and

• it is realistic to think that there can continue to be non-ancillary use of the building or 
land which will further (whether or not in the same way) the social wellbeing or social 
interests of the local community.

3.2 If the above test is not met then the Council must consider the following:

A building or land is land of community value, and must be added to the list, if in the opinion 
of the Council

• there is a time in the recent past when an actual use of the building or land that was not 
an ancillary use furthered the social wellbeing or interests of the local community; and

• it is realistic to think that there is a time in the next five years when there could be a 
non-ancillary use of the building or land that would further (whether or not in the same 
way as before) the social wellbeing or social interests of the local community.

3.3 The first test is known as the “present and future test” and the second test is known as the 
“past and future test”.  An asset cannot pass the “present and future test” if the asset is not 
currently being used.  Although the premises closed in March 2020, this was due to Covid-
19, and it is considered that the appropriate test is the "present and future" test.  

4.0 DETERMINATION OF THE CURRENT NOMINATION 

The portfolio holder for Community, Leisure and Culture has been given delegated authority 
to determine whether an asset should be included on the Council’s Community Asset 
Register, in consultation with the Executive Director of Place and the relevant ward 



councillors.  Councillors Claire Bowes, Keith Gilbert and Tina Kindell are the relevant ward 
councillors.  Comments submitted by each party are included in the next section of this 
report (comments submitted).

5.0 PREVIOUS NOMINATIONS 

5.1 A previous nomination was refused on 26 March 2019 on the grounds that (i) the main use 
of the building was a hotel and the building was therefore exempt from listing; and (ii) even 
if that was not correct, the nominator had not submitted sufficient evidence to show that any 
proposed future use was realistic.

5.2 A second nomination was withdrawn in May 2019.  The nominator states that a nomination 
was withdrawn on the basis that the owner also withdrew his application to change the use 
of the premises to a residential treatment centre.   It is this issue that is causing concern to 
the nominator as the owner has now submitted a fresh application to change the use of the 
premises to a residential care facility. 

6.0 COMMENTS SUBMITTED 

6.1 Comments submitted by the nominator  

6.1.1 In support of its nomination the nominator has indicated as follows: 

 this is probably one of the busiest and most popular pubs in Watton
 it is the only pub left on the west side of town and the only pub/restaurant at this end 

of town  
 other pubs do not offer the same level of capacity or flexibility in the provision of 

hospitality
 the pub has been serving the community since 1976 and re-opened in June 2019 

following refurbishment 
 the current owner owns Diss by Verve which is providing a valuable community 

service 
 the premises are currently closed down due to Covid 
 the owner should open each part of the business separately 
 the building is large and can cater for social distancing 
 no pubs in Watton are listed as assets of community value
 the Watton character appraisal, which supported the Watton Neighbourhood Plan 

and was adopted by the town council, acknowledged the building as a pub
 the building is a pub under CAMRA's definition 
 a previous nomination to have the property listed was withdrawn when the owner 

agreed to withdraw his planning application to change the use to a rehabilitation 
centre and provide the centre elsewhere.  

 the applicant paid £460,000 for the pub which needed minor alterations and 
updating

 did not need a gym (which was proposed for use by drug rehabilitation patients), 
and did not need to remove the large banqueting room which was used for functions

 did not update the kitchen and would challenge owner's stated cost of refurbishment

6.1.2 The nominator has submitted a viability statement and concludes that many of the viability 
criteria for a successful pub business are met by the premises (p16).  The statement details 
how the pub could be viable as a community asset and, along with the details in the 
nomination form, covers the following:

Assessment of trade potential 



 estimated Watton population 7,200 with lower than average unemployed
 surrounding population around 130,500
 good travel connection for outlying villages  
 would likely employ up to 18 people 
 local industrial estate to provide further business
 staycations could allow more business  

Customer potential

 well positioned with small gymnasium rooms ideal for meetings and use by local 
businesses 

 several walks and tourist locations nearby and could be used by walkers and 
tourists  

 increasing population in Watton 

Competition 

 there are other pubs in Watton but this differs as it has 18 letting rooms for bed and 
breakfast, extensive restaurant, beer garden, conference facilities 

Flexibility of the site

 building has rooms that can be used for small or large meetings, weddings, parties, 
etc 

 outdoor garden for barbeques 
 letting rooms could be used as office units or meeting rooms 
 the document details the planning history and concludes that the building is a public 

house, and not a hotel (see below for further details)

Parking and public transport 

 good onsite parking 
 close to residential properties so public transport is not business critical 
 good volume of pedestrian and vehicular traffic passing premises every day 
 good taxi provision 

Multiple use 

 the premises could provide a mini community shop; community space; drop-in 
centre for parents of children that attend nearby school; breakfast club; meal clubs 
for pensioners; Sunday lunches; barbeque events; charity events; quiz nights; 
training venue

Business past and present 

 the owner has not undertaken a feedback process 
 no attempt has been made to make the business work 
 business has been viable in the past and could clearly be a successful business 

again
 strong evidence that effort to make the pub viable has not been made 
 any claim by the applicant in the supporting documentation to the planning 

application for change of use (see below for further details), or comments made by 



the public on the planning site portal relating to business being unviable need to be 
ignored. 

Feedback 

The nominator contends that the current owner does not provide what the customers want 
and has not taken notice of feedback.  In support of this the viability statement details 
questions to, and answers from, customers and local residents about why they consider 
that the pub thrived under previous management but is no longer thriving as a pub, 
including the following:

 working men are not made to feel welcome 
 bookings are cancelled by the management 
 issues with staff
 management does not take notice of negative feedback 
 Rotary Club no longer feels welcome and previous uses no longer available 
 previously used by RAF reunions 
 no efforts made to ensure viability of the pub - not open at regular hours - difficulty 

in hiring a chef - reduced menu
 previously a character filled pub - now looks like a cafe/chic wine bar
 now offers a la carte menu instead of pub grub and only intermittently 
 no longer offers real ale 
 pub is not promoted properly 

6.1.3 Full details of the nomination are available to view as background documents. 

6.1.4 All comments submitted by the nominator have been passed to the owner for comment.  
This is not a legal requirement but is considered to be good practice to ensure that as much 
information as possible is available prior to a decision being made.  The owner’s comments 
have similarly been submitted to the nominator.

6.2 Comments submitted by the owner 

6.2.1 Mr Christopher Cant, QC, acting for the owner of the building has commented as follows:

 the nomination is very similar to that previously refused in 2019 except that some 
bedrooms have been removed from the nomination 

 the Council was correct in refusing the nomination in 2019 and nothing has changed 
since, except that the premises is now more emphatically a hotel

 taking into account the First Tribunal decision at Marshall v Arun District Council the 
property is a hotel, not a public house, and is therefore exempt from listing.

6.2.2 Mr Cant submits the following evidence in support of his contention that the premises are 
exempt from listing: 

 a video link provided to view the building which comprises:
 reception and waiting area 
 residents' bar which is more appropriate for hotel use and less appropriate for 

public house use
 sitting area which is more appropriate to hotel residents than public house  
 lounge for teas and coffees appropriate for use by hotel, less appropriate for 

public house 



 restaurant used by approximately 60% of the hotel residents but also open to 
the public 

 breakfast room for hotel residents with overflow area 
 upstairs area for use by residents only for reading, coffee and tea 
 first floor - 4 letting bedrooms
 top floor - staff room and accommodation for the manager 
 outside courtyard with table and chairs for use by residents and non-residents 
 laundry 
 14 further letting bedrooms around the courtyard
 gym exclusively for residents
 garden with tables and chairs used mainly by residents but also available to pub 

users

 in 2019, £500,000 was spent refurbishing the hotel, and the physical layout, design, 
decor and furnishing indicate a hotel  

 the refurbishment did not significantly change the building's floor space 
 just under 35% of the total floor space is used for the running of the hotel and is not 

accessible by residents or non-residents, including laundry, storage, staff rooms and 
kitchen

 the remaining 65% is accessible by residents 
 only one third of that 65% is accessible by non-residents
 profit and loss statements (not submitted) for the period 6 April 2019 to 5 April 2020 

show receipts for rooms represent just over 65% of total receipts excluding food and 
beverage

 for food and beverage the owner estimates that residents account for 70% of 
receipts, and non-residents 30%

 the building has been a hotel for over 30 years
 lockdown has resulted in many cancellations 
 the Council's planning department has acknowledged that the building is a hotel in 

lawful use 
 hotel is advertised on various social media platforms 
 the building is rated as a motel and premises 
 the hotel has its own website
 the hotel brochure emphasises that it is a hotel, not a public house 
 there was no user covenant when the premises was transferred requiring it to be 

used as a hotel, but it was advertised for sale as a hotel and was purchased as a 
hotel.  Sales particulars have been provided. 

 hotel use is very dominant over any pub use.

6.2.3 Mr Cant indicates that:

 the current nomination appears to have removed 14 bedrooms from the previous 
nomination site.  This is a contrived method to view to the property as a public 
house.  Such tactics have been firmly rejected by the First Tier Tribunal 

 use by non-residents is ancillary to the main use of the premises as a hotel 
 present use - there has been little use of the premises in the recent past by the local 

community.  Various functions have not been viable due to lack of local interest, and 
there is no connection between the premises and the local community.  The 
information included within the viability report is an aspiration to create a community 
facility where one does not, and has not, existed.

 future use - there is no evidence that there are any realistic proposals.  Whilst there 
may not be a need for a detailed business plan to be submitted by nominators, there 



is a need for evidence to show that it is realistic to think that the aspirations of the 
nominators can be implemented 

 the Council was entitled to reject this nomination on the grounds that it is no 
different to the previous nomination.

6.3 Comments submitted by consultees

6.3.1  The ward representatives have commented as follows:

(a) Councillor Kiddell:

The pub was very underused by the residents that fought to save it. Sadly. I used 
the pub and I can honestly say that it was never a thriving pub. Especially since it 
was refurbed. Maybe a different owner would have made a difference? Who knows?  
Bottom line, even when it was the old Hare and Barrell, it was never madly busy.

 
It is a shame as it is the only pub that end of town, plus apart from the sports centre 
the only pub with a “beer garden”.  In this current climate I can't see it being bought 
and made a success of, and I would hate to see it empty and falling into a ruin. If the 
owner can make a business out of it in whatever capacity that he can then surely 
that is better than it being left empty.

The only problem I can see here on the recommendation is that it has never 
formally been changed from a pub to a hotel.  Technically it is still a pub with letting 
rooms. I can see no change of use from a public house to a Hotel.  It is definitely a 
shame, as I say, the very people that fought to save it, rarely used it, which proves 
that it was not busy enough to turn a big enough profit.

(Sent following receipt of Councillor Gilbert's comments) I echo Keith Gilbert’s 
remarks re the non-change of use from a pub to a Hotel.  I've been in Watton for 18 
yrs, it has always been a pub.   It is also true, that under the previous owners, it was 
a much used venue.

One thing that struck me, in the alleged 500K of refurb there was never any 
improvement to the toilet facilities, and no facilities for disabled. This ruled out a lot 
of people being able to use it.

(b) Councillor Gilbert: 

I am writing in support of the application to list the former Hare and Barrel pub, now 
known as the Watton by Verve, as an Asset of Community Value. Rodney and 
Brenda Hewitt opened the Hare and Barrel as Watton’s only Freehouse Pub on 4th 
July 1977, as seen from the copy of the Wayland Recorder newspaper submitted by 
the applicants. As the article and advert say, it was opened as a pub.

A banqueting room was added following planning permission 3PL/1978/1333/F 
granted on 2nd August 1978.  Mr and Mrs Hewitt later sold the pub to Mr Stan and 
Mrs Margaret Green, who had run a very successful pub near London. They took 
the pub forward, and it became a very successful pub and restaurant, serving not 
only the people of Watton but a much wider area.

On retirement they sold the pub to Mr Malcolm and Mrs Mary Raven, who continued 
to run it as a very successful pub and restaurant which was well supported. Sadly 
Mrs Raven passed away suddenly, which was a great shock to not only Mr Raven 



but also the local community. Mr Raven struggled to continue on his own and 
eventually put the pub up for sale. It was bought by Mr Mark Ruben of the Verve 
Group.

They submitted a planning application 3PL/2018/1520/F for change of use to a 
residential treatment centre.  Local people were dismayed about the loss of the pub 
and started to campaign to save it. I got involved in this campaign. At that time I was 
not a member of the Planning Committee.  Local people applied for the premises to 
be listed as an Asset of Community Value. This was withdrawn following a meeting 
with Mr Ruben where he said he had found a property much better suited to his plan 
for a treatment centre and he was withdrawing his application.

At no time has an application been submitted for a change of use from an A4 
drinking establishment to a C1 hotel.

It re-opened as a pub to much fanfare on a very successful, and packed, opening 
evening. Following the opening many people booked for meals. I know of several 
people, some good friends of mine, who had a bad experience of dinning there, 
many sending meals back because they were so below any acceptable standard. 

I myself had such an experience. A friend of ours wanted to treat us to lunch for my 
birthday last July, and I decided to try the Verve. I wish I hadn’t. We got there about 
1am and were the only ones there. There were only four things on the menu, which 
I was happy about as it was a new operation. Having made my choice the waitress 
went to the kitchen with our order. She soon returned to tell me that my choice was 
not available. My second choice was a steak and ale pie. Surely you can’t go wrong 
with that. I was wrong. It was the most disgraceful attempt at a steak and ale pie I 
have ever seen. Had we were not being treated by our friend I would have got up 
and left.  There are other stories I could tell.

It is no surprise that local people did not support the venue. If properly run this could 
once again be a very successful pub and restaurant. It is the only pub at the west 
end of Watton, within easy walking distance for many people. The owners ignored 
advice from local people, including me, about what would work well. A carvery 
would be a great asset to such an establishment, but instead of installing a carvery 
counter the owners turned the restaurant, as shown on the plans, into a fitness 
room and office. This alone shows that they had no intention of running the 
establishment as a pub and restaurant.

Watton only has three other pubs, and this is the only one at that end of town. The 
only other pub which serves food is the Willow House at the other end of town. To 
lose this establishment as a pub and restaurant would be a very retrograde step for 
a town the size of Watton.  I have looked at the South Norfolk Council web site and 
see that several pubs in Wymondham are listed as Assets of Community Value. I 
believe that Watton deserves the same protection.

6.3.2 For clarity, it should be stated that 

 the tests that relate to planning law are not necessarily the same as those that apply 
to assets of community value and, whilst the planning history is relevant, the First 
Tier Tribunal decisions must be taken into account when determining whether or not 
the property is a public house or a hotel.  This matter is dealt with more fully below; 
and

 whilst it is acknowledged that there are currently no pubs listed in Watton, it is 
important to note that the Council cannot list any asset without a nomination. 



7.0 EXTENT OF NOMINATION

7.1 The nomination form explains states that the nomination relates to:

"the main building known as the Hare and  Barrel pub.  The outbuildings on the site 
with storage and further accommodation. The car park.  The small garden (beer 
garden) and the adjoining patio".

7.2 This description appears to cover the whole site, but 1 of the 3 plans submitted with the 
nomination shows part of the site coloured yellow with some of the bedrooms excluded (the 
plan is attached at Appendix B), and a further e-mail from the nominator states that "the 
nomination request has been made in respect of the pub".  This appears to indicate that the 
nomination applies only to the main building, excluding the bedrooms which surround the 
courtyard. It is therefore necessary to consider what effect this has on the nomination.   

7.3 The Council may, under section 88 of the Localism Act 2011, list "a building" or other 
"land".  Both "building" and "land" are defined in section 108 as including "part of a 
building".  So in theory, the Council could list part of a building.  But First Tier Tribunal 
decisions have indicated that, in order to determine what comprises the land and/or 
buildings against which the statutory tests must be applied, it is necessary to adopt a fact-
specific investigation, and that one cannot employ the fact that a "building" includes "a part 
of a building" in order to apply section 88 separately to elements of premises which, on the 
facts, have such a physical and functional relationship with each other as to make it 
necessary for them to be viewed as a whole.    

7.4 In this instance, 14 of the bedrooms are outside in the courtyard, but there are a further 4 
bedrooms inside the  main building, along with the reception and waiting area, residents' 
bar, sitting area, lounge, restaurant, breakfast room and kitchen.  It is not possible for the 
14 outside bedrooms to operate in isolation.  The result of listing only the main building 
would be that the statutory moratorium on sale would operate so as to give the community 
a chance to buy the main building, but not the 14 outside bedrooms which would then need 
to operate by themselves, which is clearly not practicable and not the intention of the Act.

7.5 It is therefore concluded that the main building is not capable of being listed as a unit 
separate from the outbuildings. 

 
8.0 CONSIDERATION OF EXEMPTIONS 

8.1 Before determining a nomination, the Council must decide whether the property comes 
within any of the exemptions provided by Regulations.  This asset was considered for listing 
in March 2019 and refused on the following grounds:

 that on the balance of probability the asset was a hotel and therefore exempted 
from listing; and 

 that even if the above was not correct, the nomination did not meet the legal tests 
for listing as it did not provide sufficient evidence that a future use was realistic.

8.2 In view of the fact that the previous determination was not definitive, it is now necessary to 
consider in further detail whether the asset is exempted from listing. 

Proposed exemption  



8.3 Paragraph 1 of Schedule 1 to the Assets of Community Value (England) Regulations 2012 
states that a residence, together with the land connected with that residence, is not of 
community value and cannot be listed.  "Residence" means a building used or partly used 
as a residence. 

8.4 Under paragraph 2(b)(iii) of Schedule 1, a building is a "residence" if (amongst other things) 
it, or part of it, is a hotel, or is otherwise principally used for letting or licensing 
accommodation to paying occupants.  A residence may still be listed if the residence is a 
building which is only partly used as residence (hotel) and, but for that residential (hotel) 
use of the building, the land would be eligible for listing.

8.5 Taking these regulations together, the First Tier Tribunal has concluded that the exemption 
from listing on the grounds that a property is a hotel does not apply to properties that have 
any hotel use, as that would preclude most public houses from listing, and that is not the 
intention.  Rather, the Tribunal has concluded, at Marshall v Arun District Council referred 
to by the owner's Barrister, that the paragraph 2(b)(iii) exemption will only be satisfied 
where the nature and extent of the hotel use of the premises or its letting or licensing 
accommodation to paying occupants (whether this is the whole or part of the premises) is 
such that, taking the premises as a whole, the accommodation use is the main purpose of 
the building.  Any social or community use would then be secondary or ancillary to that 
hotel use.  

8.6 In addition:

 to qualify as an exemption the "residence" use (which in this case means the hotel 
use) must be lawful, otherwise it is open to the owners of public houses to close the 
pub and use the building, unlawfully, as a residence in order to avoid listing; and 

 a building or land can only be listed if an actual use of the building or land which is 
not an ancillary use, furthers or furthered the social well-being or social interests of 
the local community.  

8.7 So, in order to determine whether the building is exempt from listing, the Council needs to 
determine whether the main use of the building is a hotel, or a public house and, if the hotel 
is the main use, whether that use is lawful. 

Planning history 

8.8 The nominator has submitted details of the planning history of the site as follows:

 1976 -  conversion of the ground floor of the premises for the sale of liquor and the 
first floor to a manager flat 

 1977 - conversion of ground floor to public house with extension for lavatories - 
granted  

 1978 - addition of banqueting rooms and improvements to outbuildings - granted  
 1979 - conversion to form10 motel units - granted 
 1983 - further 2 motel units and kitchen - granted 
 1984 - further 4 motel units and dining room extension - granted  
 1985 - new reception - granted 
 1989 - 2 detached 2 story dwellings (renewed twice) - granted 
 2000 - 2 storey dwelling - granted 
 2001 - conservatory and covered way - granted  
 2018 - change of use to residential treatment centre - withdrawn 
 2020 - change of use of hotel (C1) to residential care facility (C2) - not yet 

determined. 



8.9 The planning history indicates that planning permission has been granted for 16 motel 
units.  This is lower than the current 18 bedrooms, but it is clear that the hotel use of the 
property is lawful. 

Hotel or Public House  

8.10 The issue then is whether the hotel use or the public house use is the main use, and which 
use is ancillary.  Taking into account the First Tier Tribunal decision at Marshall v Arun 
District Council referred to by the owner's Barrister, matters to be taken into account 
include the following:

 name of the building - whilst the name of the building is not determinative, the 
building was formerly known as the Hare and Barrel hotel.  It is currently known as 
the Watton by Verve, which does not indicate either way 

 the manner in which the building is marketed - the premises are marketed largely as 
a hotel on several social media platforms, though there is some advertising relating 
to the restaurant.  The nominator has provide an extract from WhatPub in which it 
states that "the popular community pub has a restaurant and also provides bed and 
breakfast accommodation as an ancillary business".  That extract relates to the 
Watton by Verve.  It is not known if the owner has control over that advertisement 
but, if so, then there is certainly some indication that the owner considers the bed 
and breakfast accommodation to be ancillary 

 business rate status - the owner has provided evidence to show that the status of 
the property for business rate purposes is "motel and premises"

 the extent of activity made of the available floor space by users of the public house 
and hotel respectively - the owner has indicated that just under 35% of the total floor 
space is used for the running of the hotel and is not accessible by residents or non-
residents, including laundry, storage, staff rooms and kitchen.  The remaining 65% 
is accessible by residents, with only one third of that 65% accessible by non-
residents

 trading turnover of the premises and proportion of revenue arising from different 
activities - Mr Cant QC indicates that profit and loss statements (not submitted) 6 
April 2019 to 5 April 2020 show receipts for rooms represent just over 65% of total 
receipts excluding food and beverage.  For food and beverage the owner estimates 
that residents account for 70% and non-residents 30%.  Mr Cant has confirmed that 
the owner provided to him a profit and loss account which broke down the receipts 
between different categories, but did not split the receipts between residents and 
non-residents. That information was provided by the Manager.  It is therefore not 
possible to verify the information, but on the other hand there is no reason to 
discount it. 

8.11 The nominator has indicated:

 that the property is not just a hotel, as its prime use is a community pub with 
community use of the bar, and that area of the building at least comes in the ambit 
of the legislation - this matter is dealt with under paragraph 7 above 

 that the correct use class is A4 and the property has been continuously run as a pub 
class A4 drinking establishment since 1977

 that planning applications to change from a Class C1 hotel to another use are 
incorrect 

 that the owner is being deceptive in trying to suggest that the current use is a hotel 
rather than a public house.  



 that the pub could be used to provide sleeping accommodation without requiring 
planning permission

8.12 A public house comes within use category A4 and a hotel comes within use category C1.  
From a planning perspective, the point at which a property changes its primary use is a 
matter of fact and degree.  A change of use can happen over an extended period of time, 
and planning permissions dating back to 1977 are not necessarily determinative of current 
legal use.  It is possible for an owner to seek an established use certificate which 
determines the legal primary planning use, but as no such application has been submitted it 
is not possible to say categorically, from a planning perspective, whether the authorised 
primary planning use is A4 or C1.  It could also potentially be a mixed use.   

8.13  The owner states that the planning department has acknowledged that the building is a 
hotel in lawful use, but this is not correct.  The 2018 application for change of use from hotel 
C1 use to treatment centre was withdrawn, so it was not necessary for the planning officers 
to determine the correct existing use.  The 2020 application for change of use from hotel C1 
use to residential care facility is currently undecided, and the planning officer has asked the 
owner to submit evidence of the primary lawful use of the property.  This is essential to 
ensure that the application is considered against the correct planning policies.  So at this 
point in time the planning officer has not come to a view about whether the lawful primary 
planning use is a hotel (C1) or public house (A4) use, and awaits details from the owner to 
enable the lawful use to be fully established.    

8.14 Although there is no established use certificate to evidence that the lawful primary planning 
use of the property is a hotel C1 use, this does not mean that the lawful primary planning 
use is not a hotel use; merely that it has not yet been evidenced.  In order to secure an 
established use certificate a lawful use must be ongoing for a period of 10 years.  The 
owner submits that the property has been a hotel for over 30 years and certainly the 
planning permissions for the 16 units of accommodation were all in place by 1984, which is 
well over 30 years ago. There are currently 18 letting rooms, which is an increase of 2 
letting rooms from the 2019 nomination, but the evidence submitted by the owner suggests 
that, even before the addition of 2 letting bedrooms, the largest percentage of the property 
was used for the hotel.   So the evidence of lawful primary use as a hotel is quite strong.   

8.15 It is not necessary under the ACV (Asset of Community Value) regime for the owner to 
have in place an established use certificate, and any such requirement could delay 
determination of the nomination well beyond the statutory time limit.  This being the case, 
taking into account the issues detailed in paragraph 8.10 (the existing name; the marketing; 
the business rate status; the use of floor space; and the trading turnover of each use) and 
paragraph 8.14 (the likely planning position), it appears that the main use of the property is 
a hotel use.  

8.16 It is the nominator's contention that the hotel use is intended to make it easier to secure 
planning permission for a change of use to a residential centre.  They say this in particular 
because (i) a previous listing nomination was withdrawn on the basis that the owner also 
withdrew a previous application for a residential treatment centre, and a fresh planning 
application has now been submitted which is not in the spirit of the previous withdrawal; (ii) 
there was no requirement for the banqueting hall to be removed as it was used for functions 
and the removal reduces the area used as public house; (iii) there was no requirement for a 
gym other than to serve the proposed residential care centre.   

8.17 It is difficult to substantiate any claims about the mind set of the owner, but the following 
issues apply:



 the 2019 nomination was refused partly on the basis that the property was a hotel 
and therefore exempt from listing, and there is no reason to consider that the 
situation has changed; rather there are more letting bedrooms now available;

 there is nothing to prevent the owner of a public house from submitting planning 
applications at any time, and each application must be decided on its merits.  The 
planning regime is now only affected by the ACV regime where a property is listed, 
at which time each local planning authority must consider whether the listing is a 
material planning consideration.  Breckland District Council has decided that listing 
is a material planning consideration, but generally this is only one in a number of 
material planning considerations that must be taken into account. and the weight to 
be given to the listing may be quite limited;

 even where a property is listed this does not prevent an owner from securing 
planning permission for a change of use and then implementing that change of use 
himself, or leasing the building to someone who then changes the use.  The value of 
listing is that it prevents the owner from selling the property with vacant possession, 
with a change of use permission, for a moratorium period to enable community 
organisations sufficient time to offer to buy the property;

 even then, the owner may refuse any offers from a community organisation and so 
listing does not, of itself, ensure the future of a listed asset as a community asset;

 the owner disputes the removal of the banqueting hall.  The room to which he 
considers the comment relates is, and was, a breakfast room that used to be part 
storage, and has now been split to provide a breakfast room and a separate gym 
area for residents, which is approximately 15ft by 12ft. 

9.0 CONCLUSIONS

9.1 The hotel use of the premises is lawful taking into account the planning permissions 
granted for motel accommodation. 

9.2 The courtyard bedrooms cannot function alone, and have such a physical and functional 
relationship with the main building as to make it necessary for the property to be viewed as 
a whole for ACV purposes.  The nomination therefore cannot be assessed on the basis of 
the courtyard bedrooms being excluded from the nomination. 

9.2 Taking into account Marshall v Arun District Council as detailed at paragraph 8.10, and the 
likely planning situation detailed at paragraph 8.14, it is concluded that the property is a 
hotel and is exempt from listing. It is therefore recommended that the asset be not listed.

  
10. DETERMINATION OF FUTURE EXEMPTIONS

10.1 Schedule 1 of the Assets of Community Value (England) Regulations 2012 sets out what 
land is not of community value and therefore cannot be listed.  This includes licensed 
caravan sites, operational land of statutory undertakers, and residences, together with land 
connected with a residence.

10.2 In many instances, determination of whether land is exempt from listing will be relatively 
straightforward, and it is therefore considered appropriate for officers to determine such 
matters.  Where an issue is complex or of political sensitivity officers retain the option of 
seeking a formal decision from the portfolio holder. 

10.3 As detailed on page 2 of this report, in order to be valid any nomination must comply with 
regulation 6 of the Assets of Community Value (England) Regulations 2012.  Under 
regulation 6 a nomination must include a description of the nominated land; details of 
ownership and occupation; the nominators reasons for thinking that the land should be 



listed, and evidence that the nominator is eligible to submit a nomination.  To ensure that all 
delegations are in place it is also recommended that the Executive Director Place be given 
delegated authority to determine whether a nomination is valid. 

11.0 OPTIONS

11.1 To do nothing. This is not a viable option as the Council is required to determine the 
nomination in accordance with the Localism Act 2011. 

11.2 To accept the nomination.  This is not considered appropriate as it is considered that the 
property is exempt from listing.

12.0 REASONS FOR RECOMMENDATION(S)

12.1 Based on the information provided it is considered that the property is a hotel, rather than a 
public house, and that the property is therefore exempt from listing. 

13.0 EXPECTED BENEFITS

13.1 There are no expected benefits arising directly out of this report. 

14.0 IMPLICATIONS

14.1 Constitution & Legal 

14.1.1 The consideration of nominations is an executive function in accordance with Section 9D of
the Local Government Act 2000. The Council has 8 weeks to make a judgment about
whether the asset meets the legal tests set out in section 88 of the Localism Act.

14.1.2 The current nomination must be considered against the legal tests explained in the report.
In the opinion of the report author it is considered that the asset is exempt from listing. 

15.2 Financial 

15.2.1 The owner of the asset is entitled to compensation where they have incurred loss or
expense which would be likely not to have been incurred if the land had not been listed.
This could include, for example, delay in entering into a binding agreement to sell the land
wholly caused by the disposal being prohibited, reasonable legal expenses arising from a
successful appeal to the First Tier Tribunal etc.  The fact that compensation is potentially
payable should not affect the decision.

15.3 Stakeholders / Consultation / Timescales

15.3.1 The Council has previously agreed that the Portfolio Holder for Communities be
given delegated authority to determine whether an asset should be included on the
Council’s List of Assets of Community Value, in consultation with the Executive Director of
Place and the relevant Ward Councillors.

15.3.2  Any feedback has been detailed in the report. 

16.0 WARDS/COMMUNITIES AFFECTED

16.1      Watton

17.0 ACRONYMS 



17.1     ACV = Asset of Community Value 

Background papers:- Nomination, and any further comments submitted by the nominator, owner, 
Executive Director of Place, and ward representatives. 

Lead Contact Officer
Name and Post: Jacqui Berridge  
Telephone Number: 07870 814203 
Email: jacqui.berridge@breckland-sholland.gov.uk

Key Decision: No 

Exempt Decision: No 

This report refers to a Mandatory Service 

Appendices attached to this report: 

Appendix A – plan of site 
Appendix B - plan showing apparent nomination site coloured yellow 


